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authority and why an independent commission should not be appointed to conduct an 

inquiry into the matter. The Court also directed the respondents to submit a list of 

such prisoners. The Jail authority submitted the report and the case is still pending for 

final hearing. Inthe case of ASK andBLAST the court issued a Rule Nisi returnable 

within four weeks on 29.06.2009 calling upon the respondents to showcase as to why 

the extra-judicial killing, in the name of cross-fire/encounter by the law enforcing 

agencies, should not be declared to be illegal and without lawful authority and why

the respondents should not be directed to take departmental and criminal action 

against persons responsible for such killing. The High Court Division directed the law 

enforcing agencies, especially the RAB, to follow the Cr. P.C.provisions in the case of 

the arrest of any citizen. In another instance, on the basis of a public interest writ 

petition filed by Human Rights and Peace for Bangladesh (HRPB), the High Court

Division issued a Rule against the RAB to show cause as to why they should not be 

directed to ensure the safety and14 security of persons detained in the RAB’s custody. 

Despite the High Court’s ruling, the use of torture in custody of the RAB continues 

unabated as most of the incidents are not challenged in court due to the official 

impunity they enjoy. The survey of this case and other judicial decisions reveals that

the following broad issues can be identified:

5.20 Courts Observation about Reasonable suspicion

Under section 54of Cr. P. C., a police officer can arrest any person who has been

concerned in any cognizable offence, against whom credible information has been 

received or against whom a reasonable suspicion exists of having been so concerned 

in anycognizable offence. Here the words ‘concerned’ and ‘credible’ or ‘reasonable’ 

information under section 54 of theory. P.C. is frequently invoked as grounds for 

police arrest without warrant. But in the absence of guidelines as to what 
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constitutes‘concerned; ‘credible’ or ‘reasonable information’, the section provides 

ample scope for misuse. The judiciary scrutinized the meaning of ‘concerned 

’‘credible’ or ‘reasonable information’ in severalpronouncements.In Saifuzzaman vs. 

State37the Supreme Court held that what is a “reasonable suspicion” must depend 

upon the circumstances of each particular case, but it should be at least founded on 

some definite fact tending to throw suspicion on the person arrested and not on a mere 

vaguesurmise.The court also observed:

“The ‘reasonable suspicion’ and ‘credible information ‘must relate to definite 

averments, which must be considered by the police officer himself before hearrests a 

person under this provision. What is a ‘reasonable suspicion’ must depend upon the 

circumstances of each particular case, but it should be at least founded on some 

definite fact tending to throw suspicion on the person arrested and not on a mere 

vaguesurmise. The words ‘credible’ and ‘reasonable’ used in the first clause of 

Section 54 must have reference to the mind of' the person receiving the information 

which must afford sufficient materials for the exercise of an independent judgment at 

the time of making the arrest. In other words, the police officer upon receipt of such 

information must have definite and bonafidebelief that an offence has been committed 

or is about to be committed, necessitating the arrest of the person concerned. A bare 

assertion without anything more cannot form the material for the exercise of an 

independent judgment and will not therefore amount to credible information.”

In Alhaj Md. Yusuf Ali vs. The State38 , the High Court Division interpreted

‘reasonable suspicion’ in exercising power under section 54, as a bona fide belief on 

the part of the police officer that an offence has already been committed or is about to 
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be committed. The Court further held that a police officer arresting a person 

unjustifiably or otherwise than on reasonable grounds and bona fide belief renders 

himself liable for prosecution under section 220 of the Penal Code. In BLAST vs. 

Bangladesh, the court held: “...Use of the expression ‘reasonable suspicion’ implies 

that the suspicion must be based on reasons and reasons are based on existence of 

some fact which is within the knowledge of that person. So when the police officer 

arrests a person without warrant, he must have some knowledge of some definite facts 

on the basis of which he can have reasonable suspicion.”

5.21 Courts Observation about Remand

Considering the fact that torture is a routine matter in police remand of accused, the 

judiciary has ruled against frequently ordering remand by police, to prevent its abuse. 

In a recent case ofAin-o-Salish Kendra vs Bangladesh39, the accused 

ShaibalSahaPartha was apprehended by plain clothes police, and after four days he 

was produced at a police station. The accused was taken on remand by the police on 

two occasions but no confession could be recorded from him. Thereafter, Partha was 

also shown arrested in a bomb blast case and in connection with that case; the accused 

was once again taken on police remand. The court held that the accused had already 

been remanded in custody twice, by the police, yet there is nothing before the court to 

show the outcome of such remand. The court directed respondents not to go for 

further remand of the accused and in the case of the ongoing remand; he should not be 

subjected to physical torture of any kind. In the case of Hafizuddin vs. the State40, the

Magistrate did not issue warnings before recording confessions and did not give time 

for reflection. In this case, the Magistrate was held liable for failing to inform the 
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accused that they would not be sent to police custody after making confessional 

statements. In the case of State vsAbulHashem41the court held that when the accused 

was kept in police custody for two days, it was the duty of the Magistrate, who

recorded their confession, to put questions as to how they were treated in the police 

station, why they were making confessions and that if they made a confession or not, 

whether they would be remanded in police custody. Further, it is found in the record 

that the Magistrate did not inform the accused persons that he was not a police officer 

but a Magistrate. The Court held: “Onscrutiny, we find in the record that magistrate

sent the accused persons to the police custody after recording their confessional 

statements. Therefore, we find the Magistrate had no idea or acumen that it washis

legal duty to remove the other, inducement and influence of the police completely 

from the mind of the accused before recording their confession. So therefore, we hold 

that the confessions made by the accused cannot be considered either against the 

maker or against their co-accused.”

5.22 The Burden of Proof

Since, in most cases, acts of torture by police are carried out as far as possible without 

any evidence, it is very difficult to hold the offending police officer accountable due 

to lack of witnesses. The High Court Division in BLASTcase observed that if death 

takes place in police custody or jail, it is difficult for the relation of the victim to 

prove who caused the death. Therefore, the High Court Division recommended a 

change in the burden of proof in cases of torture in police custody, by amending the 

relevant provisions of the Evidence Act, 1872.The High Court Division drew an 

analogy from its decisions on wife killing cases. In the last couple of years, in wife-

killing cases, the higher judiciary of Bangladesh took the position that the burden of 
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proof can be shifted onto the accused husband to prove the circumstances of his 

wife’s death, if at the time of her death, she was in the custody of the husband.42

5.23 Prevention ofArbitrary Arrest, Detention and Torture

Over the last years, the High Court Division delivered several judgments where the 

Government has been directed to amend legislation facilitating torture and follow 

guidelines in dealing with arrested persons to restrain police power. Thejudgments in 

BLAST vs. Bangladesh and Saifuzzamanvs. State is the most important judicial 

pronouncements, which provide some important recommendations for amendments of 

relevant laws, and contain directions to reduce the scope and possibility of the abuse 

of police power. Although the guidelines and recommendations are not binding on the 

government, they indicate the potential areas for making necessary legal reform to 

address arbitrary use of arrest and detention. The directions given in BLAST vs 

Bangladeshbroadlycover three important aspects of criminal proceedings:

- No police officer shall arrest a person under Section 54of the Cr. P.C. for the 

purpose of detaining him under Section 3 of the Special Powers Act, 1974.

- A Police officer shall disclose his identity and if demanded, shall show his identity 

card to the person arrested and to the persons present at the time of arrest.

- He shall record the reasons for the arrest and other particulars in a separate register 

till a special diary is prescribed.

- A police officer shall furnish reasons of arrest to the detained person within three 

hours of bringing him to the police station.
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- An arrested person should be allowed to consult a lawyer of his choice or meet his 

relatives.

- If a police officer finds any marks of injury on the person arrested, he shall record 

the reasons for such injury and shall take the person to the nearest hospital or

Government doctor for treatment and shall obtain certificate from the attending 

doctor.

- If the person is not arrested from his residence or place of business he shall inform a 

relation of the person over the phone, or through a messenger, within one hour of 

bringing him to the police station.

- When a detained person is produced before the nearest Magistrate under section 61, 

the police officer shall state in his forwarding letter under section 167 (1)of the Code 

as to why the investigation could not be completed within twenty four hours and why 

he considers that the accusation or the information against that person is well-

founded.

- If the Magistrate releases a person on the grounds that the accusation or the 

information against the person produced before him is not well-founded and there are 

no materials in the case diary against that person, he shall proceed under section 

190(1) (c) of the Code against that police officer who arrested the person without

warrant for committing offence under section220 of the Penal Code.

If the Magistrate is satisfied on consideration of the reasons stated in the forwarding 

letter as to whether the accusation or the information is well-founded and that there 

are materials in the case diary for detaining the person in custody, the Magistrate shall 

pass an order for further detention in jail. Otherwise, he shall release the person 

forthwith.
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- If the Magistrate passes an order for further detention in jail, the Investigating 

officer shall interrogate the accused, if necessary for the purpose of investigation, in a 

room in the jail till the room as mentioned in recommendation B(2)(b) is constructed.

- In the application for taking the accused into police custody for interrogation, the 

investigating officer shall state reasons as mentioned in recommendation B(2)(c).

- If the Magistrate authorizes detention in police custody he shall follow the 

recommendation contained in recommendation B (2) (c) (d) andB (3) (b) (c) (d).

- The police officer of the police station who arrests a person under Section 54 or the 

Investigating officer who takes a person in police custody or the jailor of the jail as 

the case may be, shall at once inform the nearest Magistrate as recommended in 

recommendationB(3)(e) of the death of any person who dies in custody.

- A Magistrate shall inquire into the death of a person in police custody or in jail 

immediately after receiving information of such death.

The court directed the Government to implement the recommendations made above 

within six months from the date of the judgment.

This judgment made detailed recommendations for the necessary amendments to the 

relevant sections of the Code of Criminal Procedure, 1898, the Penal Code, 1860 and 

the Evidence Act, 1908 to ensure that the directions, guidelines and safeguards 

enunciated in the judgment are strictly followed as a matter of law. The judgment 

made a total of seven sets of recommendations InSaifuzzaman vs. State, the High 

Court Division took notice of the severe violation of the fundamental rights of the 

Analysis of Decisions of the Higher Judiciary on Arrest and Detention in Bangladesh 

citizens by police, and failure of the Magistrate in acting in accordance with the law. 
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Women and children - their position in the class hierarchy coupled with their 

economic condition categorizes them as one of the most vulnerable sections of 

society. Women fall victim to torture in different ways. Women are manifestly 

subjected to discrimination and exploitation of various forms. Prevailing 

discriminatory practices and cultural attitudes perpetuate gender based violence 

against women.

It is now recognized that the gender specific violence falls within the definition of 

torture. Custodial rape and death has been a serious problem that has been brought to 

people’s attention by the media. The stigma attached to rape another forms of sexual 

harassment inhibits many women from making complaints against the police. 

Children in custody are also sometimes subjected to various forms of institutional

violence.43Section 6 of the Children Act, 1974provides that no child shall be charged 

with, or tried for any offence together with an adult.

If a child is accused along with an adult of having committed an offence, the case 

shall be separated and transferred to the Juvenile Court or the court empowered to 

exercise the powers of a Juvenile Court. In violation of the provisions of the Children 

Act1974, children are often put in cells with adults and common criminals.

The Prevention of oppression of women and children Act, 2000 deals with particular 

offences relating to violence against women and children. It is perhaps the only law 

which has a separate provision for custodial offences, in the form of a separate penal 

section and vicarious criminal liability when Section 9(v) there is custodial rape. 

Strangely, there is no separate provision on custodial violence against children. 

Offences Section 20 and 25 of Prevention of Oppression of Women and Children Act 
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2001.
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2000under this law are tried by a Special Tribunal. Significantly, this Act also 

recognizes the vicarious liability of other officials responsible for the woman in 

custody. The Special Tribunal, established under this Act, awarded the death penalty 

to the three policemen accused of raping and killing YasminAkter in MoinulHaque 

(Md.) and other vs.State44this decision of the Special Tribunal was upheld by the High 

Court Division and subsequently by the Appellate Division of the Supreme Court. 

However, in another case,ShimaChowdhury, an 18 year old victim of an alleged rape 

in police custody in October 1996, died in Chittagong Jail where Section 31 of 

Prevention of Oppression of Women and Children Act, 2000she was being held in 

“safe custody” during an investigation in February 1997. In July 1997, four police 

officers accused of raping ShimaChowdhury were acquitted by a trial court in 

Chittagong. The prosecution was reportedly criticized by the Judge for presenting a 

weak case. Recent years witnessed significant judicial intervention in order to 

mitigate the plight of juvenile offenders. In the case ofState vs. Md. 

RoushanMondaleliasHashem45, the higher judiciary was dismayed over the way the 

lower courts deal with juvenile offenders. The higher court emphasizedthat young

offenders should be at all times kept separate from the adult offenders from the time 

of their apprehension, during the trial and during confinement. Having considered 

relevant international instruments on child rights and juvenile justice, the court 

observed that the thrust of the International Declaration, Rules, Covenants and other 

instruments is towards the reformation and rehabilitation of youthful offenders and for 

the establishment of facilities for proper education and upbringing of youth. In the 

event that a child or juvenile does come into conflict with the law, the aim is to 

provide a system of justice which is child-friendly. Regarding juveniles who are 
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accused of offences against or infringement of penal laws, recourse must be had to 

Article40 of the Convention on the Rights of the Child, 1989. The juvenile justice 

system must take into account the need to respect the child’s rights and the 

desirability of promoting the child’s reintegration in society. It was noted by the court 

that although the Children Act of 1974 is a forward thinking piece of legislation, it 

falls short of international standards laid down by the relevant international 

instruments including the CRC. The court observed that Bangladesh, which ratified 

the Convention in 1990, is duty bound to reflect the provisions of the CRC in national 

legislation and as such it should enact a new law in conformity with the provisions of 

the CRC.In 2008, the High Court Division in the case of State vs.Metropolitan Police 

Commissioner, Khulnaand others issued the following directions:

- It is the duty of this Court and all other courts as well as other state departments, 

functionaries and agencies dealing with children, to keep in mind that the best 

interests of the child must be considered first and foremost in dealing with all aspects 

concerning that child. - The parents of the children who are brought before the police

under arrest or otherwise, must be informed without delay

Analysis of Decisions of the Higher Judiciary on Arrest and Detention in Bangladesh

- A probation officer must be appointed immediately to report to the Court with 

regard to matters concerning the child.

- Bail should be considered as a matter of course and detention/confinement should 

ensue only as the exception in unavoidable scenarios.

- In dealing with the child, its custody, care, protection and wellbeing, the views of 

the child, its parents, guardians, extended family members as well as social welfare

agencies must be considered.
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- When dealing with children, detention and imprisonment shall be used only as a 

measure of last resort and for the shortest period of time, particularly keeping in view 

the age and gender of the child.

- Every effort must be made at all stages for reintegration of the child within the 

family and so as to enable him/her to assume a constructive role in society.

The Court acted suomotufollowing publication of a DailyStar report “8-year old sued, 

sent to jail for drug trade” on 24April 2008. The court criticized the police for not 

considering granting bail themselves, for not attempting to find the girl’s guardians, 

and not informing the Probation Officer so that they could prepare a Social Enquiry 

Report, all of which they are required to do under the Children Act. Very recently, the 

High Court Division in the case of BLAST vs.Bangladeshbanned corporal punishment 

in educational institutions in Bangladesh considering the severe effect of the corporal 

punishment on the mental and physical state31 and stature of the Child. The Court 

observed that laws which allow corporal punishment, including whipping under the

Penal Code, Code of Criminal Procedure, Railways Act, Cantonment Pure Food Act, 

Whipping Act, Suppression of Immoral Traffic Act, Children Rules, 1976 and any 

other law which provides for whipping or caning of children and another person’s, 

should be repealed immediately by appropriate legislation as being cruel and 

degrading punishment contrary to the fundamental rights guaranteed by the 

Constitution.
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5.24 Conclusion

The higher judiciary of Bangladesh has made some valuable observations regarding 

arrest remand and detention. Though the direct application of the CAT is now hard in 

the national jurisdiction by following the observations the domestic courts can 

implement the theme of the convention. By this way the national courts can protect 

accused from the custodial torture and death. In absence of direct application the 

observations and directions are very important to ensure human rights of the accused 

persons in the criminal administration system of Bangladesh.
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6.2.3 Table No. 1(2)

Persons tortured in the police custody during interrogation 

Tortured in the custody Not tortured in the custody Total

3(75%) 1(25%) 4(100%)

Among four persons three persons are tortured during interrogation.

Case No-1

A local fruit seller of Charghat police station named Abdul Khaleq was arrested by 

police on 25 Feb, 2014 from the Charghat Thana market area. The police officer 

demanded bribe during his arrest but the arrestee refused to give. After arrest he was 

send to the court and the police officer applied for five days remand in connection 

with a case of narcotics and the learned Magistrate grand two days remand of

interrogation. The police officer again demand bribe from the arrestee. The accused 

failed to give the demanded money. The police officer tortured physically the accused 

and asked no question about the alleged fact of the case.

6.3. Table No. 1

Legal foundation of torture under remand. Opinion of lawyers about granting remand.

Legal foundation No legal foundation Total

0 5(100%) 5(100%)

Among five lawyers all gave opinion that there is no legal basis of granting remand.

6.4 INTERVIEWS WITH JUDICIAL OFFICERS

We interviewed 5 judicial officers of Rajshahi,in order to get idea regarding the state 

of torture of the accused during or in course of trial upon the accused/detainees or 

Convicts.
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6.4.1 Table No. 1

Where any accused became the victim of torture during trial or after arrest.

Victim of torture No torture Total

5(100%) 0 5(100%)

Among the five judicial magistrates all answered that they have found victims of 

torture in the accused persons produced before them at least more than five times 

during their office.  

6.5 INTERVIEWS WITH POLICE OFFICERS

Five Police Officers were interviewed in order to receive their opinion aboutremand, 

detention, physical and mental torture of the accused or detainees during remand.

6.5.1 Table No. 1

In favor of remand Not in favor of remand Total

4(80%) 1(20%) 5(100%)

Among the five police officers four are in favor of remand for interrogation and only 

one officer is not in favor of this.

6.6 CONCLUSION

In this study it was attempted to take interview of a good number of police and 

judicial officers. But the interview was made in very short range. Though the number 

of Interviewed persons is not fulfilled but from my five years judicial experience I 

think that the overall situation of Bangladesh is almost same. Therefore opinion of 

them consciously reflects the original picture of the matter concerned.

In this empirical study for assessing the actual situation of the custodial torture of the 

accused, reliance was made on interviews of the victims or accused along with 


